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Realizing the rights of migrant workers  
to join trade unions
An action paper by the ASEAN Trade Union Council

About the ASEAN Trade Union Council 
The ASEAN Trade Union Council (ATUC) is a regional grouping of 18 national 
labour centres and trade union organizations in nine (9) ASEAN member states 
except Brunei but including Timor Leste. Representing 19.5 million members, it 
was established in 1983 in Manila to collectively represent voices and interests of 
workers in the ASEAN process. Its member organisations are Cambodian Labour 
Confederation (CLC); Cambodian Confederation of Trade Unions (CCTU); 
Cambodian Confederation of Unions (CCU); Confederation of Indonesian 
Trade Unions (K-SPI/CITU); Confederation of All Indonesian Trade Unions 
(K-SPSI/CAITU); All Indonesian Trade Union Confederation (K-SBSI/AITUC); 
Lao Federation of Trade Unions (LFTU); Malaysian Trades Union Congress 
(MTUC); Confederation of Trade Unions Myanmar (CTUM); Federation of Free 
Workers (FFW); National Trade Union Center Philippines (NTUC Phl); Singapore 
National Trades Union Congress (SNTUC); Labour Confederation of Thailand 
(LCT); Thai Trade Union Congress (TTUC); State Enterprises Workers’ Relations 
Confederation (SERC); National Congress of Private Industrial Employees 
(NCPE); Timor Leste Trade Union Confederation (TLTUC); and Vietnam General 
Confederation of Labour (VGCL).

ATUC’s principal objectives are:
• To represent the collective interests of workers in ASEAN countries at all 

appropriate policy-formulating and decision-making forums;
• To function as a collective and cohesive body to promote the well-being of 

workers in ASEAN countries;
• To network and interact with ATUC affiliates with regards to common issues 

affecting workers;
• To undertake research, education and training programmes for labour 

activists from ATUC affiliates;
• To help ATUC affiliates increase their membership levels through mutual 

cooperation and assistance; and
• To hold periodic meetings with a view to identifying common problems, 

challenges and issues and finding solutions for them in the true spirit of unity 
and solidarity.
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About International Labour Organization’s Bureau for Workers 
Activities (ILO-ACTRAV)
The Bureau for Workers‘ Activities (ACTRAV) is the main link between the 
International Labour Office and the world of work through one of its constituents: 
workers’ organizations. ACTRAV ensures that the concerns and interests of 
workers’ organizations are taken into consideration in the policy development 
and activities of the International Labour Office, both at Headquarter and in the 
Field. ACTRAV supports workers’ organizations in the defense and promotion of 
workers’ rights. 

About the ILO TRIANGLE in ASEAN Programme
TRIANGLE in ASEAN (2015-2025) is a partnership between the Australian 
Department of Foreign Affairs and Trade (DFAT), the Global Affairs Canada 
(GAC), and the ILO. TRIANGLE in ASEAN delivers technical assistance and 
support with the overall goal of maximizing the contribution of labour migration 
to equitable, inclusive, and stable growth in ASEAN. TRIANGLE in ASEAN works 
in close cooperation with ASEAN bodies, governments, and social partners to 
achieve three inter-linking objectives: strengthening protection of the rights of 
migrant workers, enabling migrants to contribute to and benefit from economic 
and social development, and establishing labour mobility systems that are 
gender-responsive and increase the efficiency of labour markets.
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I. INTRODUCTION

1. Recognition of migrant workers right to self-organization and to form or join 
trade unions is fundamental to enabling migrant workers to harness the 
power of voice and collective action to take more control of their working 
lives and beyond. It is the position of the ASEAN Trade Union Council (ATUC) 
that migration policies and institutions must always be built on the recognition 
and portability of these rights. 

2. This paper explores the legal basis and feasibility of promoting the portability 
of trade union membership as a means to realize migrant workers right to join 
trade unions. ATUC commissioned Atty. Benedicto Ernesto R. Bitonio Jrto 
draft this paper to guide ATUC advocacy work and actions, with support from 
ILO’s TRIANGLE in ASEAN programme. 
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II. BACKGROUND

3. As the pace of regional integration and globalization accelerates, the number 
of migrants from ASEAN Member States (AMS) has been increasing. UNDESA 
estimates that in 2015 about 20.2 million ASEAN nationals were living outside 
their country of origin. They also estimated that intra-ASEAN migration had 
reached 6.9 million, 48.7 per cent of whom were women. 

4. A significant component of intra-ASEAN migration involves labour migration or 
migration for employment. A “migrant worker” is defined in ILO’s Migration for 
Employment Convention (Revised), 1949 (No. 97) as a person who migrates 
from one country to another with a view to being employed otherwise than 
on his or her own account. The scope of this convention excludes frontier 
workers, the short-term entry of members of the liberal professions and 
artistes, and seafarers. Additionally, ILO’s Migrant Workers (Supplementary 
Provisions) Convention, 1975 (No. 143) follows this definition but excludes two 
additional categories including (1) persons coming specifically for purposes 
of training or education and (2) persons admitted temporarily to a country 
at the request of their employer to undertake specific duties or assignments 
for a limited and defined period of time, and who are required to leave that 
country on the completion of their duties or assignments.

5. Immigration policies in labour-receiving or destination countries – as well as 
labour market, economic, and other factors in both sending and receiving 
countries – affect the nature of migration for work. Some migrant workers 
eventually acquire permanent resident status in their countries of destination, 
while others remain temporary or “circular” migrants who work under a 
succession of short-term contracts for fixed periods in either one country or 
several countries while maintaining residency in their home countries. Some 
migrant workers are professionals or highly-skilled, while others are medium- 
or low-skilled. The main concern of this paper are the temporary or circular 
migrant workers with special emphasis on the medium or low-skilled.

6. ASEAN demonstrates the dynamics of intra-regional labour migration in stark 
terms. Four AMS – Brunei Darussalam, Malaysia, Singapore, and Thailand1 
– are net labour-receiving States or States of employment/destination. Six 
– Cambodia, Indonesia, the Lao People’s Democratic Republic (PDR), 
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Myanmar, the Philippines, and Viet Nam – are net labour-sending states or 
states of origin. UNDESA figures show that seven AMS – Cambodia, Lao 
PDR, Indonesia, Myanmar, the Philippines, Thailand, and Vietnam – deployed 
over 2.1 million migrant workers within ASEAN,2 much of whom were in the 
low- and medium-skill categories under temporary or short-term contracts.3 
Reported cases of irregular migrants not captured in migration statistics also 
persist. Intra-regional labour migration is especially significant for Myanmar 
and Cambodia, which respectively deploy 93.4 and 66.8 percent of their 
migrant workers to other AMS.4

7. As in other regions, ASEAN governments and all stakeholders acknowledge 
that labour migration has economic and social benefits and costs. Under the 
overall framework of the ASEAN Community, labour migration is an integral 
and continuing part of the regional development discourse.5 From the ASEAN 
Declaration on the Protection and Promotion of Rights of Migrant Workers 
(2007)”6 to the ASEAN Consensus on the Protection and Promotion of the 
Rights of Migrant Workers (2017),7 AMS have sought to maximize the benefits 
of labour migration while protecting migrant workers, taking into account 
decent work objectives and the fundamental principles and rights at work a. 
These documents complement similar recent initiatives at the international 
level, such as the Bali Declaration8 and the Global Compact for Safe, Orderly 
and Regular Migration (GCM) adopted in December 2018. 
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III. THE PROBLEM

8. Governing and managing migrant workers poses unique challenges because 
of the nature and characteristics of migrant work. While it can be assumed 
that most national labour legislations draw guidance from international 
standards, there is wide divergence in the extent to which these recognize 
certain substantive rights and in the selectivity of their application. Under 
short-term employment contracts, migrant workers do not have adequate 
time, opportunity, or incentive to meaningfully exercise or assert all of their 
rights in their States of employment. Labour laws that require non-nationals to 
complete periods of residency or exclude them altogether are not uncommon, 
with temporary low-skilled migrant workers the most easily excluded. In most 
instances, the employment contract is concluded in the State of origin (lex loci 
celebraciones), where the migrant worker is a national, to be subsequently 
performed in the State of destination (lex loci contractus). This often gives 
rise to conflict of law and enforcement issues, among others. 

9. Within AMS, migrant workers are mostly temporary and low-skilled, with 
women comprising a disproportionate share. Sometimes working in relative 
isolation from other workers and with restricted freedom of movement, migrant 
workers have limited opportunities to socialize and organize, as well as 
limited access to counselling, welfare, complaint and redress mechanisms. 
At once everywhere yet invisible and voiceless, migrant workers have very 
little economic, political, or bargaining power in their states of employment. 
Hailed as heroes in their states of origin while they are still working, they often 
face insecurities arising from episodes of unemployment and the absence of 
old-age pensions when they return home.   

10. Migrant workers need to harness the power of voice and collective action 
to take more control of their working lives and beyond. Central to this 
is the effective recognition of the right to self-organization or to form or 
join trade unions. It is the position of ATUC that migration policies and 
institutions must always be built on the and portability of these rights. A 
portable right is one that follows or is attached to the person wherever he or 
she goes. In relation to migrant workers, it is a right that: 
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1) is recognized and given effect in both the migrant worker’s state of 
nationality or origin and state of employment or destination; 

2) when exercised in one state, can continue to be given effect in another 
such that the conditions and benefits for its full and free exercise and 
enjoyment are not bounded by the short-term nature or the place of 
employment but can be made operational and effective in both states of 
employment and states of origin; and 

3) is not diminished or nullified simply by the migrant worker’s cessation of 
employment or transfer of employment from one employer or one state 
to another. The migrant worker should have the ability to keep his or 
her trade union membership or affiliation in the states of origin and of 
destination. 

ATUC’s position proceeds from ATUC’s long-standing and continued 
advocacy for the fundamental principles and rights at work, the objectives of 
decent work,9 and its statement of core principles.10
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IV. THE LEGAL FRAMEWORK

A. International instruments

11. The following International Labour Organization (ILO) and United Nations 
(UN) instruments on human rights and labour standards are objective points 
of reference in assessing trade union institutions across AMS:
• ILO Declaration on Fundamental Principles and Rights at Work (1998),
• ILO Convention No. 87 (C. 87), Freedom of Association and Protection of 

the Right to Organise (1948)
• ILO Convention No. 98 (C. 98), Right to Organise and Collective 

Bargaining (1949)
• ILO Convention No. 97 (C.87), Migration for Employment [Revised] (1949) 
• ILO C143 - Migrant Workers (Supplementary Provisions) Convention, 

1975 
• UN International Convention on the Elimination of All Forms of Racial 

Discrimination (CERD, 1969)
• UN International Covenant on Economic, Social and Cultural Rights 

(CESCR, 1976)
• UN International Convention on the Protection of All Migrant Workers and 

Their Families (CMW)

12. Freedom of association and collective bargaining is the right of all workers 
under the ILO Conventions No. 87 and No. 98. This right is also included in the 
ILO Declaration on Fundamental Principles and Rights at Work (1998), which 
means that all ILO Member States are committed to respect and promote this 
principle and right, whether or not they have ratified the relevant Conventions. 
Due to its fundamental status, this right applies to all workers, including both 
local and migrant workers with regular and irregular status. ILO Convention 
No. 143 further guarantees equality of opportunity and treatment of migrant 
workers in respect of trade union rights.

13. The right to join trade unions is also enshrined in other UN instruments, 
including CERD, CEDAW and CMW. The UN human rights conventions 
are premised on the equality of every human person and renunciation of 
discrimination of any kind, such as race, colour, sex, language, religion, 
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political or other opinion, national or social origin, property, birth or other 
status. These conventions explicitly recognize and obligate all State Parties 
to ensure that workers shall enjoy their economic, social, and cultural rights. 
CERD recognizes the rights to work in favourable conditions and to form or 
join trade unions, among others.11 Similarly, CESCR recognizes the rights to 
just and favourable terms and conditions of employment, and to join trade 
unions.12 CEDAW calls for ensuring women, on equal terms with men, the 
right to participate in non-governmental organizations and associations 
concerned with the public and political life of the country (Article 7). 

14. The UN instrument specific to migrant workers is the CMW, which covers the 
“entire migration process of migrant workers and members of their families”, 
comprising the preparation for migration, departure, transit, and the entire 
period of stay and remunerated activity in the state of employment as well 
as return to the state of origin or the state of habitual residence.13 It sets forth 
other rights of migrant workers and their families who are documented or in a 
regular situation in the place of employment.14 In relation to equality and non-
discrimination, the convention adopts national treatment as a foundational 
principle, in which all migrant workers shall enjoy treatment not less 
favourable than that which applies to nationals of the state of employment in 
respect of remuneration and other terms and conditions of employment.15 It 
also explicitly recognizes the rights of migrant workers to form or join trade 
unions.16 

B. Number of ratifications: the ASEAN scorecard

15. Among UN instruments, CEDAW, CERD, and CESCR have a relatively high 
number of ratification across AMS. All Member States ratified CEDAW, seven 
ratified CERD,17 and seven ratified CESCR.18 In contrast, as comprehensive 
as CMW is, only three AMS ratified it.19 Among ILO instruments, the number 
of ratifications is not high: C. 97 has only one ratification;20 C. 87 has four;21 
C. 98 has five.22 However, freedom of association and he right to collective 
bargaining is also included in the ILO Declaration on Fundamental Principles 
and Rights at Work (1998), which means that all ILO Member States are 
committed to respect and promote this principle and right, whether or not 
they have ratified the relevant Conventions. Shown in the table below are 
relevant UN and ILO instruments with ratification by ASEAN Member States. 
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TABLE 1. Status of signature, accession to or ratification by ASEAN Member 
States and Timor Leste of selected UN and ILO instruments (  - Signed, 
accessed to or ratified;  - Did not sign, access to or ratify.)

Country/
Instrument

Bru Cam Ind Lao Mal Mya Phil Sing Thai Viet Tim

CERD

CESCR

CEDAW

CMW

C 97

C 87

In addition, it should be noted that all AMS have committed to respect the right to join trade unions 
and associations through signing the the ASEAN Consensus on the Protection and Promotion of 
the Rights of Migrant Workers (2017).
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V. REALIZING PORTABLE 
UNION MEMBERSHIP

16. Is portable trade union membership possible under existing international and 
national legal instruments? What measures and institutional arrangements 
are helpful in enabling migrant workers to effectively realize their right to form 
or join trade unions or associations across AMS?23 What about their right to 
collective bargaining?

17. Portability of trade union membership allows a migrant worker to exercise 
the right to form, join, or retain membership in and be represented by a trade 
union not only in the state of employment but also in the state of origin or state 
of which he is a national. UN and ILO instruments clearly recognize the right 
of migrant workers to organize or to form or join trade unions, specifically in 
their states of employment but without foreclosing the possibility that they can 
also exercise the same right in their states of origin. A review of the state of 
ratification of these instruments and their incorporation into national laws and 
practices, however, suggests that operationalizing the idea of portability is a 
complex process. 

A. Role of relevant conventions

18. CMW recognizes the right of migrant workers and their families in documented 
or regular situations and in certain non-regular situations. For those in regular 
situations, migrant workers can engage in trade union activities in their state 
of employment, specifically: 
(a)  To take part in meetings and activities of trade unions and of any 

other associations established in accordance with law, with a view to 
protecting their economic, social, cultural and other interests, subject 
only to the rules of the organization concerned;

(b)  To join freely any trade union and any such association as aforesaid, 
subject only to the rules of the organization concerned;

(c)  To seek the aid and assistance of any trade union and of any such 
association as aforesaid.24
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19. Also for those documented or in a regular situation, CMW specifies that in 
states of employment, migrant workers and members of their families shall 
have the right to form associations and trade unions for the promotion and 
protection of their economic, social, cultural, and other interests.25 Further, 
states of employment shall facilitate, in accordance with their national 
legislation, the consultation or participation of migrant workers and members 
of their families in decisions concerning the life and administration of local 
communities. Migrant workers may also enjoy political rights in the state of 
employment if that state, in the exercise of its sovereignty, grants them such 
rights.26 

20. In both states of origin and destination, there is an obligation for State Parties 
to consider the establishment of procedures or institutions through which 
account may be taken, both in states of origin and in states of employment, 
of special needs, aspirations, and obligations of migrant workers and 
members of their families and shall envisage, as appropriate, the possibility 
for migrant workers and members of their families to have their freely chosen 
representatives in those institutions.27

21. Finally, whether or not the migrant worker or member of his or her family is 
documented or in a regular situation, CMW also states that no restrictions may 
be placed on the exercise of this right other than those that are prescribed 
by law and are necessary in a democratic society in the interests of national 
security, public order, or the protection of the rights and freedoms of others.28

22. Whereas CMW focuses on the rights of a specific group at a specific place 
– i.e., migrant workers and their families in the state of employment – the 
ILO instruments contains no such specification. The main ILO conventions 
on migration, C. 97 and C143, recognize the rights of migrant workers to be 
protected from the time of recruitment to the time of employment. At this stage, 
the state of origin bears the responsibility to undertake protective measures. 
C. 97 also obligates ratifying states to give migrant workers lawfully within 
its territory treatment no less favourable than that which it applies to its own 
nationals in respect of membership in trade unions and enjoyment of the 
benefits of collective bargaining in so far as such matters are regulated by law 
or regulations or are subject to the control of administrative authorities.29 For 
this purpose, the state of employment bears the responsibility. On the other 
hand, C. 87 and C. 98 do not make explicit reference to migrant workers. 
The obligation to comply is on the state of employment which ratified the 
conventions, regardless of whether the employment involves a national of the 
state or a migrant worker. 
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23. Under the ASEAN Consensus, the law of the state of employment is given 
primacy. Thus, migrant workers have the right to join trade unions and 
associations subject to the national laws, regulations, and policies of the 
receiving state.30 Further, the receiving State will, in accordance with its 
national legislations, regulations, and policies, provide migrant workers 
the right to join trade unions and associations.31 On the other hand, the 
sending state will ensure the right of returned migrant workers to establish 
associations; participate in policy making and programmes affecting migrant 
workers; and access services for returned migrant workers and their family 
members in accordance with the national laws, regulations, and policies of 
the sending state.32

24. The obligation to afford recognition and effect to UN and ILO conventions is 
binding and obligatory on States that signed, ratified, or accessed to these 
conventions. From a legal standpoint, therefore, obligatory incorporation 
of international instruments in the national systems across AMS rests on 
ratification of the relevant instruments. The situation in the region is such that 
net labour-sending states or states of origin have ratified more instruments 
than net labour-receiving states or states of employment. Specifically, only 
Cambodia, Indonesia, and the Philippines ratified CMW. Only the Philippines 
ratified C. 97. Only Cambodia, Indonesia, Lao PDR, and the Philippines 
ratified C. 87. All the ratifying States of CMW, C.97 and C. 87 are sending 
states. On the other hand, only two receiving states – Malaysia and Singapore 
– ratified C. 98. In other words, CMW, C. 97, and C. 87 do not have binding 
and obligatory force in the Member States for which the right is recognized 
– i.e., those currently classified as receiving States or States of employment.

25. Notwithstanding the above, it is noteworthy that the UN conventions with 
broader application which include the right of all workers to organize and 
to form or join trade unions enjoy a wider base of support in AMS. CERD 
recognizes the right of all workers without distinction to organize and to form 
or join trade unions.33 CERD was ratified by seven of ten AMS, namely labour-
sending Cambodia, Indonesia, Lao PDR, the Philippines, and Vietnam, as 
well as labour-receiving Singapore and Thailand.34 CESCR sets forth the 
economic, social, and cultural rights to be enjoyed equally by all men and 
women, including the right of everyone to form and join the trade union of 
one’s choice, subject only to the rules of the organization concerned, for the 
promotion and protection of one’s economic and social interests.35 It was 
ratified by seven of ten AMS, namely Cambodia, Indonesia, Lao, Myanmar, 
the Philippines, and Vietnam.36 
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26. Adding up the states which bound themselves to at least one instrument with 
the right to self-organization and the right to form or join trade unions, the only 
AMS which does not have an explicit international obligation to recognize 
and respect this right is Brunei Darussalam (although it must be mentioned 
that it is also committed to respect this right through the ASEAN Declaration 
and the ASEAN Consensus). In addition, all AMS are also members of the 
ILO and are covered by the general supervisory procedures of the ILO 
Constitution and the Declaration of Fundamental Principles and Rights at 
Work, regardless of ratification of specific conventions. 

27. Thus, even with the low number of ratifications, the specific provisions of 
international instruments, as mentioned above, still exert strong moral suasion, 
if not legal force, for AMS to continue developing national and regional 
institutions that will allow migrant workers the fullest exercise of their right 
to organize, to form or join unions, and to engage in collective bargaining. 
ATUC will continue to pursue its advocacy in this direction without losing 
sight of its longer-term campaign for ratification of all relevant conventions. 

B. Role of national laws

28. Even without ratifying the relevant conventions, states are still morally bound 
to be guided by the principles of these conventions in crafting their national 
laws and regulations. An important point of inquiry, therefore, is whether 
national laws across AMS provide adequate space for migrant workers 
to effectively exercise their right to form or join unions. National laws and 
regulations on the matter show that across AMS, legal principles connected 
to nationality, employment status, and place of employment inevitably affect 
the exercise of this right. 

29. With respect to nationality, at one end of the spectrum is open union 
membership regardless of nationality. Cambodia’s trade union law, which 
is the most recent trade union law enactment among AMS, declares that 
workers and employers have, without distinction whatsoever, the right to 
establish a worker union or employer association of their choice. Thus, all 
workers and employers, regardless of their race, colour, sex, belief, religion, 
political opinion, nationality, social origin, or health status, shall have the right 
to be a member of a worker union or employer association.37 The law also 
allows foreign nationals to become leaders or persons with responsibility in 
the administration of the worker union.38 At the other end of the spectrum 
are states which limit the right to establish a worker union or employer 
association. In the Philippines, aliens or non-nationals are prohibited from 
forming or joining a trade union, except when their employment is covered 
by the appropriate employment permit and their state of origin grants a 
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reciprocal right to Filipino migrant workers.39 In Vietnam, only laborers who 
are Vietnamese may establish, participate in, and operate a trade union.40 
Between the two extremes are Indonesia, Malaysia, Singapore, and Thailand 
whose trade union laws neither explicitly exclude nor include migrant workers 
from exercising the right. 

30. Across AMS, the right to form, join, or retain membership in a trade union 
is generally tied to the status of being in an employment relationship and 
the place of employment. In Indonesia, every worker/laborer has the right 
to form and become a member of a trade union/labor union,41 a worker/
laborer being defined as any person who works for a wage or other form 
of remunerative exchange.42 In Malaysia, the right to form, join, or retain 
membership in a trade union is subject to the qualification that one must be 
bona fide employed in the establishment, industry, or occupation in which 
the union is registered.43 In the Philippines, all persons employed have the 
right to self-organization and to form, join, or assist labor organizations of 
their own choosing for purposes of collective bargaining,44 with an employee 
being eligible to be a union member on the first day of employment.45 In 
Singapore, “workmen” have the right to form or join a trade union, with a 
“workman” being any person who has entered into or works under a contract 
of service or apprenticeship with an employer, whether the contract is for 
manual labour, clerical work, or otherwise; is express or implied; oral or in 
writing.46 In Thailand, persons who become members of a labour union shall 
be employees of the same employer, with the objective of the union being to 
improve terms and conditions of employment.47 In Viet Nam, members of a 
trade union are persons working in agencies, organizations, and enterprises.48 

C. Evolving a portable organizing model

31. National trade union laws and regulations in AMS generally require the 
migrant worker to first have the status of being in an employment relationship 
as a condition to form or join a union in the state of employment. There is no 
issue with this requirement in regard to one whose place of work is also his 
place of nationality or permanent residence and whose employment is not for 
a limited term. Applied to a migrant worker, however, the short term of his or 
her employment, unfamiliarity with the laws of the state of employment, and 
in some instances relative isolation from or lack of communication with other 
workers can create practical constraints and weaken his incentive to form or 
join. 

32. May the worker exercise the right to self-organization before he or she is 
actually employed or in his state of origin instead of in his state of employment? 
May a migrant worker retain membership in a trade union after the term of 
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his or her employment ends, or between one term or place of employment to 
the next? What policy can ensure that the right to self-organization follows the 
worker wherever he or she goes so that he or she can exercise it continuously 
and effectively? 

33. In this regard, three provisions in C. 87 are relevant. One, the freedom of 
choice under which workers and employers, without distinction whatsoever, 
shall have the right to establish and, subject only to the rules of the organisation 
concerned, to join organisations of their own choosing without previous 
authorisation.49 Two, the right of workers’ and employers’ organisations to 
draw up their constitutions and rules, to elect their representatives in full 
freedom, to organise their administration and activities, and to formulate 
their programmes without interference or restriction on its lawful exercise 
by government authority.50 Three, the right of trade unions to federate and 
confederate nationally and affiliate internationally,51 a right that is equally 
recognized in the CESCR.52 

34. Based on these provisions, a practical model of portable trade union 
membership – one not dependent on State action through legislation or 
regulation but on the exercise of trade union autonomy – can emerge. 
As trade unions have full freedom to define the terms of membership, 
subject only to the interests of public order and national security as 
defined by the State in which they operate, they can incorporate in 
their constitution and rules provisions: 1) rules allowing them to accept 
or retain members who do not have the status of being in an actual 
employment relationship even if they are still in the state of origin, 
and 2) rules indicating their international trade union affiliations. Once 
deployed, the migrant worker can then become a member or at least be 
represented by the affiliate trade union in the State of employment. This kind 
of “union passport” effectively internalizes the legal and practical constraints 
discussed above, specifically the precondition that one must be actually 
employed in the state of employment before he or she can exercise his or her 
right to organize. 

D. Action agenda

35. For this model to be effectively operationalized, trade unions themselves 
will have to restructure, possibly by industry, sector, or occupational or 
skills categories, with special arrangements to those migrant workers who 
are engaged in occupations that are difficult to reach (i.e., household or 
domestic workers). National affiliates should also make representations with 
their respective governments so that this expanded trade union model will be 
officially and formally recognized. 
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36. ATUC plans to take the requisite first steps toward this end, guided by the 
ATUC Constitution under which it shall pursue and take action as may be 
necessary to attain the following objectives:
a) To seek recognition and affiliation to the ASEAN Secretariat and to 

subscribe to or assist any other non-political organizations having 
objectives similar to those of ATUC;

b) To reaffirm its beliefs in the concept of freedom of association and social 
justice;

c) To promote cooperation, understanding and brotherhood among workers 
and trade unions of countries in the ASEAN region; 

d) To develop, either on its own or through its affiliated organizations, 
economic, social, educational, and other industrial, agricultural, and 
cooperative projects for the benefit of the working classes in the ASEAN 
countries; 

e) To take steps intend to improve the economic and social conditions of 
workers in ASEAN countries and to render them assistance whether or not 
such workers are employed through their organizations in their respective 
countries and affiliated to ATUC; and 

f) Generally to do everything to promote the interest of all or any of its 
member organizations or anything beneficial to the interests of the 
individual members of such organizations. 

37. Consistent with Letters e) and f) of its objectives, ATUC envisions the following 
next steps:
i) Through the ATUC Council of Leaders, pass an enabling resolution –

 •  Adopting the portable trade union model, as described above.
 •  Calling for a referendum among its affiliates to ratify the model.

ii) Call upon the national affiliates to take the necessary measures to 
incorporate the model in their own constitution and by-laws, resolutions, or 
other standing orders and in particular to include provisions recognizing –
 •  Membership rights of migrant workers to join or remain members of 

the national affiliate of their home countries, regardless of temporary 
cessation of employment in countries of destination. 

 •  Representational rights of migrant workers by national affiliates in 
destination countries on matters arising from their status as migrant 
workers. 

iii) Draw up, in consultation with all national affiliates, the implementing 
mechanics of the model to include –
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 •  Membership rights, duties, and obligations of migrant workers in 
sending and destination countries. 

 •  Mutual commitments of national affiliates in sending and destination 
countries, including the nature and scope of representational services 
to be rendered.

 •  The establishment of national and regional enrolment system and 
registry of migrant workers-members of national affiliates, with a view of 
developing inter-connected digital platforms for this purpose.

iv) As may be required by national laws and regulations, for national affiliates 
to notify their respective governments of the above changes in their 
constitution and by-laws. 

v) For ATUC to notify the relevant regional bodies, including the ASEAN 
Secretariat, of the above developments. 

38. ATUC plans to prioritize the foregoing in its agenda in forthcoming meetings 
and to continuously provide the necessary technical assistance to its affiliates 
in taking the foregoing steps.

39. Parallel to this, ATUC and its national affiliates will continue with its campaign 
for ratification of all relevant conventions and instruments on freedom of 
association and the rights to self-organization and to collective bargaining 
across ASEAN members States. 
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NOTES

1 In 2013: Malaysia hosted the largest number of migrant workers with 2.25 million 
migrant workers, 56.4 per cent of whom were from ASEAN countries; Thailand hosted 
1.18 million migrant workers, 88.2 per cent of whom were from ASEAN countries; 
while Singapore hosted 1.32 million migrant workers, which make up one-third of its 
workforce. In 2014, there were 52,161 migrant workers in Brunei Darussalam, who 
made up a quarter of the country’s labour force. Among these migrant workers were 
31,784 Indonesians and Filipinos, who composed 61 per cent of the total migrant 
worker population. Moreover, a substantial share of migrant workers are domestic 
workers. In 2015, there were 9,884 domestic workers in Brunei Darussalam, out of 
which 9,851 were migrant workers and 9,656 were female. 

2 Six of these countries collect sex-disaggregated data and collectively deployed 
over 350,000 women migrant workers, representing 52 per cent of the workers they 
deployed.

3 ADB and ILO, ASEAN Community 2015: Managing Integration for better jobs and 
shared prosperity (2014), see pp. 83-100. 

4 While Indonesia, the Philippines, and Viet Nam have higher deployments of migrant 
workers abroad, they have lower deployments within ASEAN: 6.37 per cent for Viet 
Nam, 14.2 per cent for the Philippines, and 46.7 per cent for Indonesia. In 2015, 88.3 
per cent of migrant workers deployed by Indonesia were women - the highest share of 
all ASEAN Member States. Myanmar deployed the lowest share: only 13.1 per cent of 
deployed migrant workers were women.

5 The ASEAN Community has three distinct pillars: the ASEAN Political-Security 
Community, the ASEAN Economic Community, and the ASEAN Socio-Cultural 
Community. Each pillar has adopted a blueprint that recognises the importance of 
migration and the protection of workers’ rights.

6 Also known as the Cebu Declaration, which states the obligations of sending and 
receiving States to collaborate and promote “the full potential and dignity of migrant 
workers in a climate of freedom, equality and stability”..In support of the Declaration, 
the ASEAN Committee on the Implementation of the Declaration on the Protection and 
Promotion of the Rights of Migrant Workers (ACMW) was formed to strengthen labour 
migration governance in the region and to develop an ASEAN Instrument on Migrant 
Workers. As part of this process, the regular conduct of an ASEAN Forum on Migrant 
Labour (AFML) was instituted. The AFML annually convenes key migration stakeholders 
from among ASEAN governments, workers’ and employers’ organizations, and civil 
society.
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7 ASEAN Consensus on the Protection and Promotion of the Rights of Migrant Workers. 
Signed at the 31st ASEAN Summit, 13 November 2017, Manila, Philippines. This 
document states the general principles, fundamental rights of migrant workers and 
members of their families, specific rights of migrant workers, and obligations and 
commitments of AMS, with the view to promote and protect the human rights of workers 
embodied in international instruments and to respect national laws.

8 Adopted at the 16th Asia and the Pacific Regional Meeting, Bali, Indonesia, 9 December 
2016. The Declaration affirms principles that: 
 • recognize the labour market needs of all; 
 • are based on the general principles and operational guidelines on fair recruitment 

(2016), including no charging of recruitment fees or related costs to workers, 
and the entitlement of workers to keep in their possession travel and identity 
documents; 

 • provide adequate protection to all migrant workers, including through better 
portability of skills and social security benefits; 

 • take into account the ILO Multilateral Framework on Labour Migration (2005);
 • redress employer–worker relationships that impede workers’ freedom of 

movement, their right to terminate employment or change employers (taking into 
account any contractual obligations that may apply), and their right to return freely 
to their countries of origin.

9 ATUC has continued active engagement with other stakeholders in sharing 
experiences and policy advocacy through various fora, among which is the ASEAN 
Forum on Labour Migration (AFML). In the recent 11th AFLM, ATUC launched the 
ATUC Information System on Labour Migration (ATIS), a platform to improve access 
to complaints mechanisms and building knowledge management systems for case 
documentation.

10 ATUC Statement on the 31st ASEAN Summit and Inclusive Regional Integration, 
November 22, 2017. The core principles are: ILO standards and international 
instruments are the starting points for protection of migrant workers; national treatment 
should be the minimum standard for all migrant workers; national minimum standards 
coverage for all migrant workers (regardless of status); effective implementation of 
cooperative arrangements for social protection, while protecting migrant workers’ take-
home pay and enabling them to access social services in receiving countries, with due 
consideration to the special circumstances of women and other workers in vulnerable 
situations; and portable social protection.

    Pursuant to this, ATUC and the ILO entered into an Implementation Agreement on 
strengthening the role of trade unions in advocating and protecting migrant workers’ 
rights as well as providing relevant services in ASEAN (March 2018). The agreement 
identified priority areas of intervention in labour migration governance, as follows: 
ensuring stakeholder involvement in developing regional labour migration policies and 
facilitating their national implementation; improving access to complaints mechanisms 
and building knowledge management systems for documenting cases; forging an 
effective partnership with employers’ organizations; spreading awareness about 
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challenges in and benefits of labour migration; capacitating trade union members 
towards gender-responsive and youth-responsive interventions and developing a 
trade union environment that is more inclusive of migrant workers, women and the 
youth; and developing common positions on union membership for migrant workers 
and the role of trade unions in negotiating employment terms for migrants.

11 Article 5
 In compliance with the fundamental obligations laid down in article 2 of this Convention, 

States Parties undertake to prohibit and to eliminate racial discrimination in all its forms 
and to guarantee the right of everyone, without distinction as to race, colour, or national 
or ethnic origin, to equality before the law, notably in the enjoyment of the following 
rights:

(e) Economic, social and cultural rights, in particular:
(i) The rights to work, to free choice of employment, to just and favourable 

conditions of work, to protection against unemployment, to equal pay for 
equal work, to just and favourable remuneration;

(ii) The right to form and join trade unions;
(iii) The right to housing;
(iv) The right to public health, medical care, social security and social services;
(v) The right to education and training;
(vi) The right to equal participation in cultural activities;

12 Article 8
1. The States Parties to the present Covenant undertake to ensure:

(a) The right of everyone to form trade unions and join the trade union of his 
choice, subject only to the rules of the organization concerned, for the 
promotion and protection of his economic and social interests. No restrictions 
may be placed on the exercise of this right other than those prescribed by law 
and which are necessary in a democratic society in the interests of national 
security or public order or for the protection of the rights and freedoms of 
others;

(b) The right of trade unions to establish national federations or confederations 
and the right of the latter to form or join international trade-union organizations;

(c) The right of trade unions to function freely subject to no limitations other than 
those prescribed by law and which are necessary in a democratic society in 
the interests of national security or public order or for the protection of the 
rights and freedoms of others;

(d) The right to strike, provided that it is exercised in conformity with the laws of 
the particular country.

2. This article shall not prevent the imposition of lawful restrictions on the exercise of 
these rights by members of the armed forces or of the police or of the administration 
of the State.

3. Nothing in this article shall authorize States Parties to the International Labour 
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Organisation Convention of 1948 concerning Freedom of Association and 
Protection of the Right to Organize to take legislative measures which would 
prejudice, or apply the law in such a manner as would prejudice, the guarantees 
provided for in that Convention. 

13 Art. 1, No. 2.

14 Article 36. Migrant workers and members of their families who are documented or in a 
regular situation in the State of employment shall enjoy the rights set forth in the present 
part of the Convention in addition to those set forth in part III. 

15 PART III: Human Rights of All Migrant Workers and Members of their Families
 Article 25

1. Migrant workers shall enjoy treatment not less favourable than that which applies 
to nationals of the State of employment in respect of remuneration and:

(a) Other conditions of work, that is to say, overtime, hours of work, weekly rest, 
holidays with pay, safety, health, termination of the employment relationship 
and any other conditions of work which, according to national law and 
practice, are covered by these terms;

(b) Other terms of employment, that is to say, minimum age of employment, 
restriction on work and any other matters which, according to national law 
and practice, are considered a term of employment.

2. It shall not be lawful to derogate in private contracts of employment from the 
principle of equality of treatment referred to in paragraph 1 of the present article.

3. States Parties shall take all appropriate measures to ensure that migrant 
workers are not deprived of any rights derived from this principle by reason of 
any irregularity in their stay or employment. In particular, employers shall not 
be relieved of any legal or contractual obligations, nor shall their obligations be 
limited in any manner by reason of such irregularity.

16 Article 26
1. States Parties recognize the right of migrant workers and members of their 

families:

(a) To take part in meetings and activities of trade unions and of any other 
associations established in accordance with law, with a view to protecting 
their economic, social, cultural and other interests, subject only to the rules of 
the organization concerned;

(b) To join freely any trade union and any such association as aforesaid, subject 
only to the rules of the organization concerned;

(c) To seek the aid and assistance of any trade union and of any such association 
as aforesaid.

2. No restrictions may be placed on the exercise of these rights other than those 
that are prescribed by law and which are necessary in a democratic society in the 
interests of national security, public order (ordre public) or the protection of the 
rights and freedoms of others.
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 Article 40
1. Migrant workers and members of their families shall have the right to form 

associations and trade unions in the State of employment for the promotion and 
protection of their economic, social, cultural and other interests.

2. No restrictions may be placed on the exercise of this right other than those that 
are prescribed by law and are necessary in a democratic society in the interests 
of national security, public order (ordre public) or the protection of the rights and 
freedoms of others.

 Article 42
1. States Parties shall consider the establishment of procedures or institutions 

through which account may be taken, both in States of origin and in States of 
employment, of special needs, aspirations and obligations of migrant workers 
and members of their families and shall envisage, as appropriate, the possibility 
for migrant workers and members of their families to have their freely chosen 
representatives in those institutions.

2. States of employment shall facilitate, in accordance with their national legislation, 
the consultation or participation of migrant workers and members of their families 
in decisions concerning the life and administration of local communities. 

3. Migrant workers may enjoy political rights in the State of employment if that State, 
in the exercise of its sovereignty, grants them such rights.

17 Brunei, Malaysia, and Myanmar have not ratified.  

18 Brunei, Malaysia, and Singapore have not ratified. Timor-Leste, in which ATUC has a 
national affiliate, ratified CEDAW, CERD and CESCR.

19 Cambodia, Indonesia, and the Philippines. Timor-Leste also ratified.

20 The Philippines.

21 Cambodia, Indonesia, Myanmar, and the Philippines. 

22 Cambodia, Indonesia, Malaysia, the Philippine,s and Singapore. Timor-Leste also 
ratified C. 87 and C. 98.

23 Para. 20, ASEAN Consensus.

24 Article 26. 

25 Art. 40, No. 1.

26 Art. 42, No. 2 and 3.

27 Art. 42, No. 1.

28 Art. 26, No. 2 and Art. 40, No. 2. 

29 Art. 6.1(a)(ii).

30 Chapter 4, No. 19, Specific Rights of Migrant Workers, ASEAN Consensus. 

31 Chapter 6, No. 38, Obligations of Receiving States, idem.

32 Chapter 5, No. 28, idem.
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33 Art. 5, (e)(ii).

34 Timor Leste, in which ATUC has a national affiliate, also ratified. 

35 Art. 8.1(a). The article also states that no restrictions may be placed on the exercise of 
this right other than those prescribed by law and which are necessary in a democratic 
society in the interests of national security or public order or for the protection of the 
rights and freedoms of others.

36 Timor Leste also ratified.

37 Arts. 5 and 6, Law on Trade Union (Royal Kram NS/RKM/0516/007 dated 17 May 2016), at 
https://www.ilo.org/dyn/natlex/docs/ELECTRONIC/103389/125600/F1146872348/KH 
M103389%20Eng.pdf. Accessed on 17 November 2018.

38 Art. 20, idem.

39 Art. 284 [279] of the Labor Code prohibits all aliens, natural or juridical, as well as 
foreign organizations from engaging directly or indirectly in trade union activities 
without prejudice to normal contacts between Philippine labor unions and recognized 
international labor centers, provided that aliens working in the country with valid permits 
may exercise the right to self-organization and join or assist labor organizations of their 
own choosing for purposes of collective bargaining, and that these aliens are nationals 
of a country which grants the same or similar benefits to Filipino workers. 

40 Article 5.1, Law on Trade Union (2012), at https://www.ilo.org/dyn/natlex/docs/
ELECTRONIC/91648/126466/F2018106582/VNM91648%20Eng.pdf. Accessed on 17 
November 2018.

41 Art. 5 (1), Act Concerning Trade Union/Labor Union (Act No. 21: 2000), at https://www.
ilo.org/dyn/natlex/docs/MONOGRAPH/57553/119982/F313591142/IDN57553%20
Eng.pdf. Accessed on 17 November 2018.

42 Art 1 (6), idem.

43 Part V, No. 26, Trade Union Act of 1959 (Act 262), as amended, at https://www.ilo.org/
dyn/natlex/docs/ELECTRONIC/10327/99503/F626669980/MYS10327.pdf. Accessed 
on 17 November 2018.

44 Art. 253 [243], Labor Code of the Philippines. 

45 Art. 297 [277] (c ), idem. 

46 Part I, No. 2, Trade Unions Act, Revised Edition 2004, at https://www.ilo.org/dyn/natlex/
docs/ELECTRONIC/54098/65129/F-1441370165/SGP54098.pdf. Accessed on 17 
November 2018.

47 Art. 95 in relation to Art. 86, Labour Relations Act (B. E. 2518, 1975), at https://www.ilo.
org/dyn/natlex/docs/ELECTRONIC/14497/132167/F-577929038/THA14497%20Eng.
pdf. Accessed on 17 November 2018.

48 Art. 5, Law on Trade Union (2012), idem. 

49 Art. 2, ILO Convention No. 87.

50 Art. 3, idem.

https://www.ilo.org/dyn/natlex/docs/ELECTRONIC/103389/125600/F1146872348/KHM103389%20Eng.pdf
https://www.ilo.org/dyn/natlex/docs/ELECTRONIC/103389/125600/F1146872348/KHM103389%20Eng.pdf
https://www.ilo.org/dyn/natlex/docs/ELECTRONIC/91648/126466/F2018106582/VNM91648%20Eng.pdf
https://www.ilo.org/dyn/natlex/docs/ELECTRONIC/91648/126466/F2018106582/VNM91648%20Eng.pdf
https://www.ilo.org/dyn/natlex/docs/MONOGRAPH/57553/119982/F313591142/IDN57553%20Eng.pdf
https://www.ilo.org/dyn/natlex/docs/MONOGRAPH/57553/119982/F313591142/IDN57553%20Eng.pdf
https://www.ilo.org/dyn/natlex/docs/MONOGRAPH/57553/119982/F313591142/IDN57553%20Eng.pdf
https://www.ilo.org/dyn/natlex/docs/ELECTRONIC/10327/99503/F626669980/MYS10327.pdf
https://www.ilo.org/dyn/natlex/docs/ELECTRONIC/10327/99503/F626669980/MYS10327.pdf
https://www.ilo.org/dyn/natlex/docs/ELECTRONIC/54098/65129/F-1441370165/SGP54098.pdf
https://www.ilo.org/dyn/natlex/docs/ELECTRONIC/54098/65129/F-1441370165/SGP54098.pdf
https://www.ilo.org/dyn/natlex/docs/ELECTRONIC/14497/132167/F-577929038/THA14497%20Eng.pdf
https://www.ilo.org/dyn/natlex/docs/ELECTRONIC/14497/132167/F-577929038/THA14497%20Eng.pdf
https://www.ilo.org/dyn/natlex/docs/ELECTRONIC/14497/132167/F-577929038/THA14497%20Eng.pdf
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51 Art. 5, idem. Workers’ and employers’ organisations shall have the right to establish 
and join federations and confederations and any such organisation, federation or 
confederation shall have the right to affiliate with international organisations of workers 
and employers. 

52 Art. 8.1(b) provides that trade unions shall have the right to establish national 
federations or confederations and the right of the latter to form or join international 
trade-union organizations.
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